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INTRODUCTION



New ADR Requirements for Claims

• Currently, certain claim and alternative dispute resolution (“ADR”) 

procedures are required for contractor claims that are $375,000 

or less. (Public Contract Code [“PCC”] §§20104 et seq.)  

• However, for public works contracts entered on or after January 

1, 2016, AB 1347 adds PCC §9204, which lists procedures for all

claims by contractors regardless of size.  



New ADR Requirements for Claims (cont.)

• All claims must have reasonable documentation.

• A public agency must reasonably review the claim and within 45 

days respond in a written statement as to what portions are 

disputed and undisputed.  

• PCC sections 20104 et seq. have not been repealed, so those 

procedures still apply to claims of $375,000 or less.

• Any payment of an undisputed portion of a claim must be made 

within 60 days of the public entity’s written statement.  

• If the contractor disputes the public entity’s written statement, it 

may demand in writing an informal conference to meet and 

confer.  



New ADR Requirements for Claims (cont.)

• The public agency must schedule the conference within 30 days 

of the request.

• Within 10 days after the conference, the public agency must 

issue another written statement as to what portion of the claim 

remains in dispute.  

• For the remaining portion, the parties must agree on a mediator.  

• If the mediation is unsuccessful, the disputed portions of the 

claim are still subject to other procedures.

• The public agency must at least summarize the text of the statute 

in the plans or specifications for the project.  



New Liquidated Damages Requirement 

• Currently, liquidated damages are permitted in local agency 

public works contracts (Government Code [“GC”] §53069.85).

• However, effective January 1, 2016, PCC section 7203(a) 

requires liquidated damages in every local agency public works 

contract, in lieu of actual delay damages.  

• No liquidated damages may be charged after the filing of a notice 

of completion or, in the absence of such notice, the public 

agency’s acceptance of the public work as complete. (PCC 

§7203(b).)  

• Multiple liquidated damages clauses are still permitted for 

multiple portions of a single project. (PCC §7203(e).)



Liquidated Damages Strategies 

• Make sure daily amount is sufficient.

• A contractor may challenge the daily amount as being “manifestly 

unreasonable.” (GC §53069.85.)  

• Have liquidated damages accrue upon full and final completion, 

not substantial completion.

• Add milestone deadlines, if appropriate.



Liquidated Damages Strategies (cont.)

• A liquidated damages clause should state that liquidated 

damages accrue automatically.

• Do not allow contractor to assess liquidated damages against 

owner.

• The contract should state that the contractor may not seek 

damages for delay of an intended early completion by the 

contractor. 

• To help encourage early completion, the contract could provide 

early completion incentives for the contractor. (GC §53069.85.)  



Prevailing Wages for Concrete Delivery 

• For public works projects awarded on or after July 1, 2016, new 

Labor Code (“LC”) section 1720.9 adds hauling and delivery of 

ready-mixed concrete to the definition of “public works” for 

purposes of prevailing wages.  

• “Ready-mixed concrete” is defined as concrete that is 

manufactured in a factory or a batching plant, according to a set 

recipe, and then delivered in a liquefied state by mixer truck for 

immediate incorporation into a project. (LC §1720.9(b).)

• “Hauling and delivery” means the duties of the ready mixer 

driver, including the return trip to the factory or plant. (LC 

§1720.9(c).)



New Design-Build Statutes 

• PCC §§22160 et seq. (SB 785), effective January 1, 2015, 

repealed existing design-build statutes for cities, counties, waste 

and recycling facilities, and other agencies.

• The new design-build requirements are similar to those of the 

repealed statutes, but differ in at least a few respects depending 

on the agency concerned.  



New Design-Build Statutes (cont.) 

• The new design-build requirements apply only to certain types of 
local agencies and projects:

– Cities and counties, for projects such as buildings and related 
improvements, sanitation wastewater treatment facilities, and park and 
recreation facilities, but not construction of other infrastructure.

– Special districts that operate wastewater facilities, solid waste management 
facilities, water recycling facilities, or fire protection facilities.

– Any transit district, municipal operator, consolidated agency, joint powers 
authority formed to provide transit service, any county transportation 
commission, or other agency responsible for the construction of transit 
projects.

• Qualifying projects generally may use design-build if the project is 
valued at over $1 million, except for projects on the state highway 
system.  



New Design-Build Statutes (cont.) 

• The contract may be awarded on the basis of either the lowest 

bid or the best value to the agency. 

• The procurement process remains similar to the repealed 

statutes.  

– The local agency must first prepare a set of documents setting forth 

the scope and estimated price of the project.  

– Then the agency must prepare and issue a request for qualifications 

in order to pre-qualify or “short-list” the design-build entities. 

– The agency must then prepare a request for proposals that invites 

the pre-qualified entities to submit competitive sealed proposals.  



New Design-Build Statutes (cont.) 

• If the agency is using lowest bid to select a contractor, the 

contract must be awarded to the lowest responsible bidder. 

• For projects using the best value method of selecting a design-

build entity, the statute describes a detailed procedure for 

evaluating the proposals and negotiating with the entities.  



New Case Regarding Withholding of Retention 

• FTR International, Inc. v. Rio School District (2015) 233 

Cal.App.4th 838

• District withheld retention of $675,000 under PCC section 7107 

due to stop notices.

• After stop notices released, District continued to withhold 

retention due to claims by FTR for additional compensation.

• Appellate court ruled for FTR since District was not withholding 

for security against stop payment notices or deficiencies in the 

contractor’s performance.



New False Claims Act Case 

• A prior appellate decision held that FCA lawsuit was allowed 

based on theory of false implied certifications.

• In San Francisco USD ex rel. Contreras v. First Student (2014) 

224 Cal.App.4th 627, the appellate court held that the false 

implied clarifications was material:

– The public agency knew about allegations of wrongdoing, but was 

not aware of actual wrongdoing.

– A false certification is material even where it only has the potential 

to influence the public agency’s decision.

– The plaintiff’s claims were made knowingly since the invoices were 

presented in reckless disregard to the truth or falsity of whether 

contractor was in compliance with the contract.



New Contractor Registration Requirements 

• For any contract awarded after June 20, 2014, any public agency must 

give notice to the Department of Industrial Relations (“DIR”) of the 

contract within five (5) days of the award. (LC §1773.3(a).) 

• On or after January 1, 2015, any notice to bidders and all contract 

documents must state that the project is subject to compliance 

monitoring by the DIR. (LC §1771.4(a)(1) and (c)(1).) 

• Additional requirements (LC §1771.1 (a), (b), and (g)):

– Unregistered contractors may not submit bids to a public agency, nor may 

the public agency accept bids without proof of registration, on or after 

March 1, 2014; 

– A public agency may not award a contract to an unregistered contractor on 

or after April 1, 2014, without proof of registration; and 

– These requirements must be stated in all bid invitations and public works 

contracts as of those dates. 



New Contractor Registration Requirements (cont.) 

• The contractor must furnish certified payroll records directly to 

the Labor Commissioner for the following contracts (LC 

§1771.4(a)(3) and (c)): 

– Projects that were subject to a requirement to submit records to the 

Compliance Monitoring Unit prior to the enactment of SB 854 in 

June 2014; 

– Projects awarded on or after April 1, 2015; 

– Any other on-going project where the Labor Commissioner may 

require submission of such records; and 

• All projects after January 1, 2016. 



New Bid Protest Case 

• Bay Cities Paving & Grading, Inc. v. City of San Leandro (2014) 
223 Cal.App.4th 1181

• Low bidder omitted the first page of the bid bond from its bid, but 
did submit the signature page for the bid bond.

• Appellate court held that public agency may waive the omission 
of a single page of a bid package if exclusion of the page did not 
affect the bid amount or provide an advantage to the bidder. 

• Here, the low bidder did not have the opportunity to withdraw its 
bid, so it had no advantage.

• Even though the public agency went beyond the “four corners” of 
the bid when it reviewed its contract documents, it had discretion 
to waive the defect. 



Analyzing Bid Forms Submitted by Bidders – General 

• A correction of inadvertent error in listing a subcontractor’s license 

number is allowed within 24 hours. (PCC §4104(a)(2).)

• A bid may be withdrawn for mistake in filling out the bid that made the 

bid materially different than intended, but only if detailed notice of 

mistake is given to public agency within five working days of bid 

opening. (PCC §5103(c) and (d).)

– Contractor cannot withdraw a bid due to error in judgment or to 

carelessness in inspecting the site of the work, or in reading the plans or 

specifications. (PCC §5103(d).)

– If public agency relieves a contractor of its bid under PCC section 5103, 

then it must prepare a written report to document the facts justifying the 

contractor’s withdrawal of the bid. (PCC §5101(b).) 



Analyzing Bid Forms Submitted by Bidders – General 

(cont.) 

• Determining low bidder when using alternates. (PCC §20103.8.)

• If bids are identical, cities and small counties “may accept the 

one it chooses.” (PCC §§20150.9 and 20166.)

• Bid may not be accepted without proof of registration. (LC 

§1771.1(a) and (b).)

• A bid that inadvertently lists a subcontractor that is not registered 

may not be a basis for a bid protest or declaring the bid non-

responsive in certain situations. (LC §1771.1(c).)

• Determination of required licenses.



Analyzing Bid Forms Submitted by Bidders – Bid 

Protests 

• Responsiveness:  Is the bid properly and fully prepared?

– Look at the information within the “four corners” of the bid (but see 

Bay Cities case, above).

– If not responsive, can the public agency waive the defect and still 

award to the low bidder?  

• Responsibility:  Is the bidder one “who has demonstrated the 

attribute of trustworthiness, as well as quality, fitness, capacity 

and experience to satisfactorily perform”? (PCC §1103.)

– A due process hearing is required for any decision that a bidder is 

not responsible.



New Case on Owner’s Right to Declare Default and 

Withdraw Retention 

• Pittsburg Unified SD v. S.J. Amoroso Construction (2014) 232 

Cal.App.4th 808

• Owner declared contractor in default and demanded that bank 

release escrow funds to owner.

• The Appellate Court approved the owner’s actions since the 

purpose of retention would be undermined if the public agency 

were required to obtain a judicial resolution of the underlying 

contract dispute before being able to withdraw retention funds.



Depublished Case About Early Stop Payment Notice 

• Golden State Boring and Pipe Jacking v. Eastern Municipal Water 

District (2014) 228 Cal.App.4th 273

• Appellate Court held that stop notice was invalid since it was filed 

before an NOC was recorded, and therefore payment bond action 

was untimely.

• The Supreme Court depublished the decision. 



Requests for Certified Payroll Records 

• Such requests are not handled under the Public Records Act due 

to special statute that controls production of these documents.

• LC section 1776 provides three methods for production of a 

contractor’s certified payroll records at the contractor’s office:

– If an employee requests his/her own payroll records, then the 

contractor shall make a certified copy available to the employee.

– If the awarding agency or the Division of Labor Standards 

Enforcement (“DSLE”) requests any of the payroll records, then the 

contractor shall make a certified copy available.

– If a member of the public requests the documents, the request 

must be made through the awarding agency or the DSLE.



Requests for Certified Payroll Records (cont.) 

• The records must be produced by the contractor within ten (10) 

days, with a $100 penalty to the contractor per calendar day per 

worker for any late production.

• The records produced to the public, awarding agency, or DSLE 

must redact each worker’s name, address, and social security 

number.

– Exception for trust funds.

• The awarding agency’s contract must contain these provisions.



Time is of the Essence 

• Know your public entity’s rights and protect them.

• Contractor must perform the work within the contract time 

according to the approved schedule.

• Contractor must meet all deadlines for a claim or the claim is 

waived.

• Owner should timely withhold from payments for any potential 

claims against the contractor.



Mandatory Pre-Bid Meetings 

• If your bid documents make the pre-bid meeting mandatory, good 

contractors may be excluded from bidding.

• Also, if only one contractor appears at the meeting, it knows that 

only it may submit a bid, so it may submit a higher bid.



Listing of Subcontractors 

• Contractor must list name and address of all subcontractors 

performing work over half of 1% of bid price. (PCC §4104(a)(1).)

• Licenses of subcontractors must be listed, too. (PCC 

§4104(a)(1).)



Coordination with Subcontractors 

• Prime contractor has responsibility to coordinate and schedule its 

subcontractors.

• However, if a multiple prime contract project, then public agency 

has responsibility to coordinate and schedule the prime (i.e., 

trade) contractors.

– Adds expense to public agency’s project management.

– Adds risk since public agency is now responsible for any mistakes in 

the coordination and scheduling of the trade contractors.



Questions
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